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Mr. Jacques Chagnon 
President of the National Assembly 
Parliament Building 
Québec (Québec)  G1A 1A4 
 
 
 
 
 
 
Dear Sir, 
 
 
Pursuant to section 352 of the Securities Act (CQLR, chapter V-1.1), I have the 
honour to submit this Report on the application of the Securities Act.  
 
Yours truly, 
 
Minister of Finance and the Economy, 
 
 
 
 
Nicolas Marceau 
Québec, November 2013 
 
 





  
 

  
  

 
 

 
 

A WORD FROM THE MINISTER 
 
 
The Report on the application of the Securities Act concerns a statute of key 
importance for Québec's economy and its financial sector. The Securities Act 
is designed to protect Québec investors by guaranteeing them access to 
clear and complete information about available investments, governing the 
behaviour of participants in financial markets and by curbing fraud. Trust is 
essential for the proper functioning of financial markets and our economy; the 
investments covered by the provisions of the Securities Act amount to tens of 
billions of dollars. 
 
A constantly evolving financial sector 
 
The Act in its current form dates from 1982. Given the particular importance 
of securities oversight and the ever-increasing speed at which technological 
innovations allow financial markets to develop, the Act is updated regularly 
and maintained at the cutting edge of international best practices at all times. 
 
In 2008, to reduce the regulatory burden of persons subject to the Act while 
maintaining its ability to protect the public, Québec, working with the other 
provinces and territories, set up a system of mutual recognition of 
administrative decisions in securities, called the passport system. To date, 
only Ontario has yet to participate in the system. 
 
Exclusive jurisdiction confirmed by the Supreme Court  
 
Québec takes its responsibilities for securities regulation very seriously and 
views the federal government’s relentless attempts to override the provinces 
in this area as altogether deplorable. Fortunately, the Supreme Court rejected 
the latest attempt by the federal government in a decision handed down in 
December 2011. Québec is working with all its partners to improve securities 
regulation and stands ready to work with the federal government while 
respecting each other’s jurisdiction. 
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Recommendations 
 
This report discusses the implementation of the Securities Act, as well as the 
advisability of maintaining it in force or amending it. Given the regular 
amendments to the Securities Act and the efforts to harmonize legislation in 
the provinces and territories, we have not examined specific legislative 
amendments. The recommendations in this report maintain continuity; they 
will help maintain and further improve the excellent protection enjoyed by 
Québec investors. 
 
 
Minister of Finance and the Economy, 
 
 
 
 
Nicolas Marceau 
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INTRODUCTION 
 
 
The Securities Act (CQLR, chapter V-1.1) and its regulations lay down the 
rules governing the issuing and distribution of securities. Accordingly, these 
rules concern public offerings, information about outstanding securities, 
public take-over bids or issuer bids and the activities of dealers and their 
representatives. 
 
The Autorité des marchés financiers (the Authority) is responsible for 
administering the Securities Act. An issuer that wishes to distribute its 
securities in Québec must first obtain a receipt of the Authority, and any 
person who wishes to act as an intermediary must register with the Authority. 
 
 
The purpose of this report 
 
The Report on the application of the Securities Act seeks to assess the 
degree to which this statute continues to meet the needs of the public and the 
securities industry and to propose improvements if need be. 
 
The report has five chapters.  
 
Chapters 1 and 2 deal with the context in which the Securities Act was 
adopted in 1982 and how it has evolved since the publication of the last 
application report in 1993. 
 
Chapter 3 describes the situation in Canada and its effect on the Securities 
Act. 
 
Chapter 4 describes the constitutional debate that followed the most recent 
federal initiative to replace the provinces with respect to securities regulation. 
 
Lastly, Chapter 5 looks at the new challenges: ongoing interprovincial 
harmonization work, reforming oversight of mutual funds, the rising popularity 
of crowdfunding and oversight of high frequency trading among others. 





  
 

  
  

 
 

 
 

CHAPTER 1 

 
 
THE SITUATION IN QUÉBEC IN THE EARLY 1980S 
 
 
Québec began to overhaul its securities legislation, which dated back to 
1955, in the late 1970s. That work led to the adoption in December 1982 of 
the Securities Act (SA), whose essential principles have remained in place 
since then. Regarded at the time as highly innovative, the SA reconciled civil 
law with American law and common law. 
 
Under the SA, the Commission des valeurs mobilières du Québec (CVMQ)1 
was given the mission to protect investors and promote efficient operation of 
the market. Investor protection is the SA’s prime objective. 
 
After the 1982 reform, the SA encompassed a set of regimes designed to 
oversee the primary and secondary securities markets, as well as their 
players. With regard to the primary market, the Act enacts initial public 
offering regimes along with exemptions allowing private placements. As far 
as the secondary market is concerned, the Act establishes a continuous 
disclosure regime that applies to an issuer that has made a public offering 
(reporting issuer). The purpose of the regime is to ensure that investors have 
complete and up-to-date information on issuers so that they can make 
informed investment decisions. In addition to the continuous disclosure 
regime, the SA regulates public offerings and insider trading. The SA includes 
a statutory and discretionary exemptions regime that streamlines the regimes 
for issuers in those cases where investor protection does not justify 
imposition of all the statutory obligations. 
 
As part of the reform, the oversight regime of securities dealers and advisors 
was substantially revised. The requirement to register with the regulator and 
the resulting oversight of activities are then determined on the basis of the 
approach based on the “business trigger”, an innovation which taken up by all 
Canadian jurisdictions in 2009 for the registration reform. 
 

                                                 
1 The CVMQ has since been replaced by the Agence nationale d’encadrement du 

secteur financier, which has become the Autorité des marchés financiers. 
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The SA also governs self-regulatory organizations, which exercise member 
oversight functions. Self-regulation has a long history in the securities sector; 
stock exchanges, for example, which oversee their participants, predate the 
SA. 
 
The SA empowers the securities regulator to delegate administration of a 
registration regime. The Investment Industry Regulatory Organization of 
Canada (IIROC) has been given this responsibility. 
 
In terms of enforcement of the legislation, the reform resulted in the creation 
of tougher civil, penal and administrative sanctions regimes. 
 



  
 

  
  

 
 

 
 

CHAPTER 2 
 
 
HOW THE SECURITIES ACT HAS CHANGED SINCE 1993 
 
 
Since the last report on the application of the Act, tabled in the National 
Assembly in December 1993, the Securities Act (SA) has been amended 
numerous times to adapt its legal framework to changes in the economic and 
financial situation, among others. These changes occurred in November 2001 
(S.Q. 2001, chapter 38), December 2002 (S.Q. 2002, chapter 45), December 
2004 (S.Q. 2004, chapter 37), December 2006 (S.Q. 2006, chapter 50) 
November 2007 (S.Q. 2007, chapter 15), May 2008 (S.Q. 2008, chapter 7), 
June 2009 (S.Q. 2009, chapter 25), November 2011 (S.Q. 2011, chapter 26) 
and June 2013 (S.Q. 2013, chapter 18). 
 
 
An Act to amend the Securities Act (S.Q., chapter 38) 
 
The provisions of Bill 57, An Act to amend the Securities Act (S.Q. 2001, 
chapter 38), assented to on November 1, 2001, were intended to give the 
Commission des valeurs mobilières du Québec (CVMQ) new means of 
intervention to protect investors in view of the rapid emergence of new 
financial products and new types of stakeholders in a context of globalization. 
 
Accordingly, the Act stipulated the establishment of special disclosure 
regimes, the filing or transmission of documents by electronic means, and 
new registration requirements for promoters of electronic trading systems and 
persons exercising the activity of securities dealer or advisor. The bill also 
stipulated new administrative penalties and rules of conduct applicable to 
registrants.  
 
 
An Act respecting the Agence nationale d'encadrement du 
secteur financier (S.Q. 2002, chapter 45) 
 
The most important reform of Québec’s financial sector since the last report 
on the application of the SA followed the report of the Task Force on 
Financial Sector Regulation, which concluded that the regulatory structure of 
the financial sector was too complex, consumers found the structure 
confusing, the administrative burden was excessive and regulated entities 
complained. After the task force's report was filed, the government decided to 
simplify the regulatory structure of the financial sector to better protect the 
interests of consumers, in particular by creating a single regulatory body for 
all financial products and services.  
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Accordingly, Bill 107, An Act respecting the Agence nationale d'encadrement 
du secteur financier (S.Q. 2002, chapter 45) was assented to on December 
11, 2002. The Act created a single regulatory organization, the Agence 
nationale d’encadrement du secteur financier (the Agency), whose mission is 
to administer all the laws governing the financial sector in the areas of 
insurance, securities, deposit-taking institutions and the distribution of 
financial products and services.  
 
The Agency thus replaced the Bureau des services financiers, the CVMQ, the 
Inspector General of Financial Institutions and the Régie de l'assurance-
dépôts du Québec, and was entrusted with management of the Fonds 
d'indemnisation des services financiers.  
 
The Act established a harmonized system for handling complaints as well as 
a dispute settlement mechanism and established the Bureau de décision et 
de révision en valeurs mobilières, later to become the Bureau de décision et 
de révision, consisting of members appointed by the government to exercise 
the powers of the Agency, particularly with regard to requests for sanction 
and review of decisions made pursuant to the SA. 
 
The Act also added new provisions to the SA to make it more coercive, in 
particular by stipulating prison sentences for certain offences. 
 
 
An Act to amend the Securities Act and other legislative 
provisions (S.Q. 2004, chapter 37) 
 
Bill 72, An Act to amend the Securities Act and other legislative provisions 
(S.Q. 2004, chapter 37), was assented to on December 17, 2004. The Act 
renames the Agence nationale d’encadrement du secteur financier as the 
“Autorité des marchés financiers” and, following the signing of the 
Provincial/Territorial Memorandum of Understanding Regarding Securities 
Regulation,2 the Act stipulated the first provisions necessary for the 
establishment of a process of mutual recognition between Québec and the 
other provinces and territories regarding securities. 
 
 

                                                 
2 In 2004, all provinces except Ontario signed the Provincial-Territorial 

Memorandum of Understanding Regarding Securities Regulation, which sought 
the establishment of a system of mutual recognition (“passport”), offering one-stop 
access to the capital markets of participating provinces and territories, and the 
adoption of highly harmonized and simplified securities legislation. 
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An Act to amend the Securities Act and other legislative 
provisions (S.Q. 2006, chapter 50) 
 
Bill 29, An Act to amend the Securities Act and other legislative provisions 
(S.Q. 2006, chapter 50), was assented to on December 14, 2006. It added 
new instruments to the mutual recognition process to achieve full cooperation 
among the Canadian provinces and territories in securities-related matters. 
Accordingly, the Act stipulated provisions allowing agreements to be made 
with the governments or securities commissions of the other provinces or 
territories regarding delegation of powers, mutual recognition and 
incorporation by reference. It also stipulated provisions enabling the Authority 
to use these same tools by regulation, decision or order within a set 
framework. Lastly, the Act allowed the Authority, the Bureau de décision et de 
révision en valeurs mobilières or a recognized self-regulatory organization to 
make decisions or orders based on decisions by other Canadian securities 
commissions. 
 
The Act also stipulated amendments to harmonize Québec’s securities 
legislation with that of the other Canadian provinces and territories. 
Legislative provisions on public offerings, continuous disclosure, reporting 
issuers, insiders and take-over bids were streamlined or replaced by 
regulation-making powers to uniform national rules to be introduced. 
 
The Act also amended the SA to introduce a new regulatory framework for 
the management of investment funds. 
 
 
An Act to amend the Securities Act and other legislative 
provisions (S.Q. 2007, chapter 15) 
 
Bill 19, An Act to amend the Securities Act and other legislative provisions 
(S.Q. 2007, chapter 15), was assented to on November 9, 2007. It improved 
investor protection by introducing a special civil remedy for the secondary 
securities market. This remedy allows an investor to sue for damages if an 
issuer publishes false or misleading information or fails to disclose a material 
change. It determines plaintiff’s burden of proof and identifies the persons 
against whom such remedy may be exercised. 
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An Act to amend the Act respecting the Autorité des 
marchés financiers and other legislative provisions 
(S.Q. 2008, chapter 7) 
 
In 2008, Bill 64, An Act to amend the Act respecting the Autorité des marchés 
financiers and other legislative provisions (S.Q. 2008, chapter 7) amended 
various statutes governing the financial sector to harmonize its system of 
sanctions and make them more dissuasive. The Act also established the 
Education and Good Governance Fund, into which a portion of the proceeds 
of fines imposed under provisions of financial sector laws is paid. The Fund is 
dedicated to support projects focusing on educating and protecting 
consumers of financial products and services as well as on promoting good 
governance in the financial sector. To improve protection of the public, the 
Act also gives new powers to the Bureau de décision et de révision en 
valeurs mobilières, enabling it to issue orders to rectify a situation, require 
defaulting persons to comply with the law or deprive them of the profit 
realized as a result of their non-compliance. 
 
 
Derivatives Act (S.Q. 2008, chapter 24) 
 
In view of the Montréal Exchange’s specialization in derivatives trading, their 
legislative framework is of strategic importance to Québec’s financial centre. 
It must continue to keep pace with the latest financial and technological 
developments and best international legislative practices. Accordingly, the 
provisions governing derivatives were removed from the SA in 2008 and were 
incorporated into the Derivatives Act (CQLR, chapter I-14.01), a statute 
devoted exclusively to their regulation. The challenges posed by the 
regulation of derivatives are more significant than ever, but are no longer 
within the scope of the SA. 
 
 
An Act to amend the Securities Act and other legislative 
provisions (S.Q. 2009, chapter 25) 
 
In the ongoing context of the process of provincial-territorial harmonization of 
legislation and following the implementation of the passport, Bill 8, An Act to 
amend the Securities Act and other legislative provisions (S.Q. 2009, chapter 
25), assented to on June 17, 2009, transferred to the SA the oversight of the 
mutual fund, investment contract and scholarship plan disciplines, previously 
covered by the Act respecting the distribution of financial products and 
services (CQLR, chapter D-9.2), to harmonize Québec’s legislation with that 
of the other Canadian provinces and territories regarding registration. 
However, oversight of the professional practice of these representatives 
continues to be the responsibility of the Chambre de la sécurité financière. 
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An Act to amend various legislative provisions mainly 
concerning the financial sector (S.Q. 2011, chapter 26) 
 
Bill 7, An Act to amend various legislative provisions mainly concerning the 
financial sector (S.Q. 2011, chapter 26), was assented to on November 30, 
2011. It amended the SA to allow an insider to trade in securities to fulfill a 
contractual obligation. To improve investor protection, the Act also stipulates 
new offences for fraud on securities markets and for disclosure of false 
information to the Authority. 
 
 
An Act to amend various legislative provisions mainly 
concerning the financial sector (S.Q. 2013, chapter 18) 
 
Lastly, Bill 31, An Act to amend various legislative provisions mainly 
concerning the financial sector (S.Q. 2013, chapter 18), authorized the 
Authority to regulate securitized products and inspect the Canadian Investor 
Protection Fund. The Act also added restrictions to the ownership and control 
of regulated entities (for example stock exchanges and securities 
clearinghouses) and amendments required for the implementation of G20 
recommendations3 regarding management of the risk of market 
infrastructures.  
 
 
A statute that is constantly evolving 
 
Within the SA, it can be observed that there is a significant propensity to 
regulate a growing number of participants in the securities market, for 
example the rating agencies and the Canadian Investor Protection Fund. And 
regulating new participants is a possibility: for example, as a result of the 
manipulation of the London Interbank Offered Rate (LIBOR), the International 
Organization of Securities Commissions (IOSCO) has worked to establish 
principles to regulate the benchmark indices. The Canadian Securities 
Administrators have also carried out consultations on the possibility of 
regulating proxy advisory firms. 
 
All in all, we can affirm that the SA has responded and continues to respond 
well to the needs of industry and the public. The amendments made to the 
legislation over the years have helped not only to keep it up-to-date, but also 
to ensure that it complies with the supervisory and regulatory principles 
determined by the international organizations and associations that set these 
standards.  

 
3 The Group of 20 (G20) consists of 19 countries and the European Union whose 

Finance Ministers and heads of central banks meet regularly. 





  
 

  
  

 
 

 
 

CHAPTER 3 
 
 
THE CANADIAN CONTEXT AND INTERPROVINCIAL 
HARMONIZATION OF SECURITIES REGULATION 
 
 
Efficient capital markets are at the heart of economic activity. They are 
essential to capital formation and project financing. To meet the challenge of 
competition and innovation, companies need to be able to rely on a financial 
system that can channel savings as efficiently as possible.  
 
A market operating at minimal cost is particularly important to encourage 
Québec, Canadian and foreign companies to carry out financing operations in 
Québec. 
 
These companies must be able to raise capital, provincially and nationally, as 
well as internationally, to meet the innovation needs imposed by competition. 
To ensure that our companies benefit from a diversified share ownership 
structure in Québec and in Canada, they must have quick access to our 
markets at minimal cost. Accordingly, while the primary purpose of securities 
regulation is to protect the investing public, reducing the costs it imposes on 
businesses is crucial. 
 
The coordination of oversight activities and harmonization of rules across 
Canada are essential to maintaining an efficient and effective public offering 
process for large enterprises.  
 
Cooperation among the provinces in this regard dates back to the earliest 
initiatives in securities regulation. In 1937, the provinces created the 
Canadian Securities Administrators (CSA), a provincial forum for securities 
regulation that is still active today. 
 
In 1997, the CSA implemented the System for Electronic Document Analysis 
and Retrieval (SEDAR), which is a system for electronic filing of documents, 
in order to reduce storage, processing and retrieval costs associated with 
paper documents and to facilitate access to information for investors. A 
participant in the financial markets need transfer its documents on electronic 
media to SEDAR just once to subsequently file them with any securities 
commission.4 
 

                                                 
4  Similarly, the CSA implemented the System for Electronic Disclosure by Insiders 

(SEDI) in 2001 to allow electronic filing of insider reports, and the National 
Registration Database (NRD) in 2003 for electronic filing of documents of 
securities dealers and advisers. 
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In 1999, to facilitate access for pan-Canadian issuers to the capital markets 
of each province, the CSA signed a memorandum of understanding to 
establish a mutual reliance review system for prospectuses under which a 
lead authority examines an issuer’s documents for all Canadian regulators.  
 
In 2002, the CSA signed the Memorandum of Understanding about the 
Oversight of Exchanges and Quotation and Trade Reporting Systems. It 
governs the oversight functions of organized markets. 
 
Beginning in 2004, harmonization work intensified, with all the provinces, 
apart from Ontario, signing the Provincial-Territorial Memorandum of 
Understanding Regarding Securities Regulation (Memorandum of 
Understanding), which aims:  
 

 to establish a system of mutual recognition, or passport, offering one-
stop access to the capital markets of participating provinces and 
territories; 

 
 to have highly harmonized and simplified securities legislation 

adopted; 
 
 to form a Provincial-Territorial Council of Ministers of Securities 

Regulation (Council); 
 
 to review the fee structure in the context of the passport system; 
 
 to review options for further reform. 

 
The Council's role is to approve strategies and action plans to achieve the 
objectives of the Memorandum of Understanding. 
 
The Council directs and oversees the development of highly harmonized 
securities laws and evaluates their effectiveness, monitors and revises the 
regulatory framework of securities, establishes the priorities of regulators as 
well as specific timelines, discusses major policy issues, ensures that major 
international issues are dealt with and, lastly, revises and if needed amends 
the Memorandum of Understanding. 
 
The passport was deployed in 2008. Under the passport, decisions made by 
a participating jurisdiction automatically take effect in the other jurisdictions. 
Initially, the passport only covered rules relating to prospectuses, continuous 
disclosure requirements and the associated exemptions. The passport was 
extended in 2009 to the system for registration and oversight of dealers and 
their representatives.  
 
The passport has eliminated the last irritants that might be associated with a 
multi-jurisdictional system for pan-Canadian issuers and dealers. 
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The passport covers all the provinces except Ontario, which has nevertheless 
participated in the legislative and regulatory harmonization work.  
 
However, participating jurisdictions automatically recognize Ontario’s 
decisions, so that issuers and dealers in Ontario that only receive a decision 
in Ontario benefit from the passport and have access to all markets in 
Canada. Reciprocal treatment is not granted by Ontario to issuers and 
dealers from other provinces and territories, who must first obtain a decision 
in their province or territory, and then another in Ontario if they want access 
to all markets in Canada. The Ontario decision is generally reached within 
days of the first. 
 
In practice, Canada has a national securities regulation system administered 
by the provinces. 
 
Harmonization is desirable, because it affords efficiencies for pan-Canadian 
issuers and dealers, but it is not necessarily without cost, given the 
differences among participants in the financial markets. A rule that is 
favourable to a large issuer or a pan-Canadian dealer rule is not always 
optimal for a smaller participant acting locally, and the substantial work of 
harmonization in recent years has demonstrate this reality. 
 
Many federal initiatives designed to regulate securities instead of the 
provinces have led the provinces and territories to give a possibly 
exaggerated weight to the needs of large pan-Canadian players, at the 
expense of more regional players. Given the tremendous progress in 
harmonization that has already occurred, and the Supreme Court’s decision5 
confirming the jurisdiction of the provinces regarding securities regulation, it 
might be useful in the future to carry out more stringent cost-benefit analyses 
of harmonization proposals and consider more readily the adoption of local 
rules equivalent, but not necessarily harmonized, with those of the other 
provinces, if warranted by the protection of Québec consumer or the interests 
of our local participants. 
 
 
PROPOSAL 1 
 
 It is proposed that work continue to harmonize securities regulation 

with the other provinces as part of the work of the Provincial-Territorial 
Council of Ministers of Securities Regulation, without losing sight of 
the needs of the local participants that may be governed by equivalent 
rules adapted to their needs when necessary. 

 
 
 

                                                 
5 Supreme Court of Canada, Reference re Securities Act, Supreme Court 

Judgements – 2011 SCC 66, (2011) 3 S.C.R. 837. 





  
 

  
  

 
 

 
 

CHAPTER 4 
 
 
THE CONSTITUTIONAL DEBATE 
 
 
Securities regulation in Canada has always been assumed by the provinces 
under their jurisdiction over property and civil rights.  
 
Prior to Confederation in 1867, there was already a significant securities 
market in Canada and an international securities market in connection with 
London. Shares were traded as early as 1832 in Montréal at the Exchange 
Coffee House. The Montréal Exchange was formally established in 1872. 
 
At that time, the activities of dealers and distribution of securities were not 
regulated. Only the capital stock legal structure was governed by laws of 
incorporation of private interests, and subsequently, by general laws on 
companies. 
 
In the 1920s, the provinces passed securities laws to protect their citizens 
from fraudulent behaviour. This fostered public confidence in securities, 
stimulating investment and the proper functioning of the economy. The 
protection of the public is still the main objective of securities regulation. All 
regulation, including that whose aim is to promote the proper functioning of 
markets, is based on this objective. 
 
From this time on, the federal government claimed to displace the provinces 
regarding securities regulation. From 1935 until now, it brought forward 
myriad recommendations and initiatives to take over responsibility for 
securities regulation in Canada. At the same time, successive governments in 
Québec have been firm in defending Québec’s jurisdiction over securities. In 
1996, 2004, 2007, 2009, 2010, and most recently in 2013, the National 
Assembly unanimously passed motions urging the federal government to 
stop its efforts to encroach on provincial jurisdiction over securities. 
 
The initiative taken by Minister Flaherty in 2007 to implement a federal 
securities regulator was by far the most serious. Faced with the federal 
government’s intention to pass legislation whose legal basis appeared very 
fragile and which might to be invalidated at the first opportunity, Québec and 
Alberta submitted references to their respective Courts of Appeal, which ruled 
that the federal plan was not constitutionally valid. 
 
The federal government submitted a reference to the Supreme Court of 
Canada, before which Quebec, British Columbia, Alberta, Saskatchewan, 
Manitoba and New Brunswick argued that the federal plan was not 
constitutional. Nova Scotia, Newfoundland and Labrador and Prince Edward 
Island did not intervene. Only Ontario sided with the federal government.  
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On December 22, 2011, the Supreme Court handed down a unanimous 
ruling declaring the federal draft legislation to regulate securities 
unconstitutional. The Court thus confirmed once again that jurisdiction to 
regulate securities activities lies with the provinces:  
 

“On the basis of the record presented to us, we conclude […] that the 
day-to-day regulation of securities within the provinces, which 
represents the main thrust of the Act, remains essentially a matter of 
property and civil rights within the provinces and therefore subject to 
provincial power.” 6 

 
Despite the Court’s decision, the federal government still has not abandoned 
its desire to regulate securities and encroach on area of jurisdiction that the 
Supreme Court itself has said is closed to it. It first of all extended the 
mandate of its Canadian Securities Regulation Regime Transition Office until 
July 2013, and then made it a permanent body.  
 
On September 19, 2013, the Finance Ministers of Canada, Ontario and 
British Colombia announced that they had reached an agreement in principle 
to set up, by 2015, a “Cooperative Capital Markets Regulator” that would 
apply identical securities laws for participating provinces, as well as federal 
provisions on criminal law, systemic risk and the collection of information for 
Canada as a whole. 

The first observation with respect to this agreement in principle is that it gives 
the federal minister a significant role in regulation of day-to-day activities of 
the securities industry. This is difficult to reconcile with the Supreme Court’s 
conclusion that that is an exclusive power of the provinces. 

                                                 
6 Ibid.  
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One can also question the relevance of entrusting a single organization with 
responsibility for enforcing a law aimed at protecting investors and another on 
criminal law. It should be noted that, currently, an organization charged with 
protecting investors should put an end to wrongdoing as soon as it becomes 
aware of such activities to reduce losses for investors, while an organization 
charged with enforcing criminal law will, before ending a criminal’s activities, 
wait until it has gathered enough evidence to convict the criminal.  

The federal government seems to want to misread the Supreme Court’s 
ruling, leading it to try to exceed its constitutional powers to do indirectly what 
it cannot do directly. This tactic can only result in a new challenge before the 
courts. 
 
Also, in an effort to clarify how to distinguish the type of regulation that could 
fall under the jurisdiction of the Parliament of Canada under its general 
authority over trade, the Court indicated the possibility that measures to 
manage “systemic risk” come under this power:  
 

“Specific aspects of the Act aimed at addressing matters of genuine 
national importance and scope going to trade as a whole in a way that 
is distinct from provincial concerns, including management of systemic 
risk and national data collection, appear to be related to the general 
trade and commerce power.”7 

 
Many have seen that as an opening for the federal government to pass 
securities legislation focused on systemic risk. But what can be said about 
management of systemic risk? Can it really give rise to securities legislation 
that is “complementary” to provincial legislation, even include comprehensive 
regulation of derivatives? 
 
Systemic risks, according to the definition adopted by the Supreme Court, are 
risks that have a “domino effect”, where the risk of failure of one market 
participant impairs the ability of others to fulfil their legal obligations and 
causes a series of adverse economic shocks that reverberate through the 
entire financial system. 
 
Systemic risk mitigation relates to concerns about the solvency of financial 
institutions, which poses no particular problem in Canada, where there is no 
highly developed shadow banking sector.  
 
As we have seen, regulation of securities and public capital markets consists 
of requirements concerning training, proficiency and behaviour for 
intermediaries (brokers), as well as disclosure requirements regarding 
securities made available for sale to the public. There are also obligations on 
organizations involved in public capital markets, such as stock exchanges 
and clearing houses. The essential purpose of these obligations is to ensure 
that these organizations are able to survive in the event of their participants’ 

                                                 
7 Idem. 
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bankruptcy or difficulties. Concerning this last point, it should be noted that in 
1996 the Bank of Canada was empowered to intervene with such entities to 
prevent the difficulties of one participant from being passed on to others.8 
 
Accordingly, what is important in controlling systemic risk is not how 
securities or derivatives traded by financial institutions are regulated, but 
rather how the activities of banks with regard to these products are governed. 
Of course, financial institutions, as investors, will benefit from the disclosure 
made regarding financial products; on the other hand, it is how they make 
use of them that will have a positive or negative effect on their financial 
situation. 
 
How financial instruments are used, the amount purchased and the number 
of transactions does not fall within the scope of securities regulation or 
derivatives regulation, but of the regulation of these institutions. It is the 
banking regulator that imposes constraints on the financial products a bank 
can acquire. Accordingly, it is therefore illogical to argue, as the federal 
government has done, that its possible role in systemic risk management 
allows it to regulate derivatives instead of the provinces. 
 
In reality, any asset or product underlying much of the balance sheets of 
financial institutions may threaten the stability of the financial sector and thus 
constitute a systemic risk. For example, the main threat to the stability of 
Canada’s financial sector at the moment is the possibility of a housing market 
collapse. High household debt levels, combined with a rise in interest rates, 
also pose a significant risk. 
 
Thus, legislation aimed at managing systemic risk other than by regulation of 
the financial institutions themselves should allow the authorities to control 
markets of all assets and products that could endanger the stability of 
Canada’s financial system. Except in a fully controlled economy, that is 
obviously impossible. The real solution lies in regulating the activities of 
financial institutions that must, under this regulation, follow management 
practices that will limit the effects of a collapse in the value of various assets. 
The Office of the Superintendent of Financial Institutions has also recently 
imposed new mortgage loan guidelines for federally-chartered financial 
institutions designed precisely to limit the potential effects of a collapse in the 
housing market. 
 
In short, systemic risk mitigation would involve regulation of several activities. 
Regulation aimed particularly at securities or derivatives, beyond the Bank of 
Canada’s existing responsibilities in the matter, would simply be a new 
attempt by the federal government to interfere in the provinces' fields of 
jurisdiction.  
 

                                                 
8 Payment Clearing and Settlement Act (S.C. 1996, chapter 6). 
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So far, the federal proposal has monopolized substantial resources that could 
have been put to better use. It is time to move on to something else. 
 
Québec still wants to work with all its partners, including the federal 
government, to improve financial sector regulation in keeping with the 
jurisdictions of each stakeholder, as specified by the Supreme Court in its 
securities reference. 
 
 
PROPOSAL 2 
 
 It is proposed that Québec reaffirm, using all appropriate means, its 

jurisdiction in the securities field and its willingness to work with all its 
partners, including the federal government, to improve financial sector 
regulation in keeping with the jurisdictions of each stakeholder.  

 
 
 
PROPOSAL 3 
 
 The Supreme Court’s comment regarding a role for the federal 

government in managing systemic risk cannot justify intervention by the 
federal government in the day-to-day regulation of securities in Canada. 
It is proposed that when the federal bill on securities regulation is tabled, 
the Court of Appeal of Québec be seized with a reference for a ruling on 
its validity. 

 
 





  
 

  
  

 
 

 
 

CHAPTER 5 
 
 
NEW CHALLENGES 
 
 
Harmonization 
 
Harmonization is certainly the greatest securities regulation challenge facing 
Québec. This trend is ubiquitous: at the national level, with the work of the 
provinces that has intensified in recent years, and at the international level, 
with the work of various international bodies such as the G20, the 
International Monetary Fund (IMF), the Organization for Economic 
Cooperation and Development (OECD) and the International Organization of 
Securities Commissions (IOSCO).  
 
Regulation of securities by the provinces also substantially complies with 
IOSCO’s purposes and principles of financial markets oversight and 
regulation, based on an assessment by independent bodies.9 
 
It must be borne in mind that much of the new regulations developed at the 
international level are in response to problems that are not of the same scale 
in Canada and even less so in Québec. Neither should we lose sight of the 
fact that these regulatory changes are often designed for industries and 
regulatory systems completely different from those of Québec.  
 
Another phenomenon is the propensity for regulatory agencies to spend a lot 
of time and resources on developing new regulations. Our regulatory system 
is threatened by over-regulation if there is no mechanism for culling outdated 
rules. 
 

                                                 
9  The latest IMF report on Canada, published as part of its Financial Sector 

Assessment Program, concluded that securities regulation in Canada was 
substantially consistent with IOSCO principles. INTERNATIONAL MONETARY FUND, 
Canada: Financial Sector Assessment Program – Detailed Assessment of the 
Level of Implementation of the IOSCO Principles and Objectives of Securities 
Regulation - IMF Country Report 08/61, February 2008, 49 p. 
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Québec has endeavoured to harmonise its regulations with those of the other 
provinces in order to simplify compliance by pan-Canadian players on 
securities markets, and has drawn extensively from international best 
practices. However, public companies in Québec are typically much smaller 
than in Ontario, where the very large Canadian companies are located, 
including most of those that are inter-listed on U.S. markets or elsewhere in 
the world. Continuing to adopt, for the sake of harmonization, securities 
regulation designed for very large public companies could prove 
counterproductive in Québec, given the associated significant compliance 
costs that disproportionately affect smaller businesses.  
 
Indeed, for equivalent fixed costs, small issuers are hit harder than larger 
ones, as the small size of Québec public companies requires a reduction in 
the direct costs of regulation. Even if there is no reason to believe that direct 
costs of regulation are higher in Québec than elsewhere in the world, it 
remains critical that these costs be minimized, allowing companies to obtain 
financing and the industry to be as efficient as possible, so that Quebecers 
can compete not only within the Canadian economic space, but also at the 
international level. The fact that securities regulation is impossible without 
cost must never be overlooked. 
 
 
Mutual funds 
 
With respect to the securities passport system, the mutual sector in Québec 
is the only one not yet fully harmonized with the rest of Canada. The 
existence of a different regulatory model in Québec complicates 
harmonization of the rules applicable to mutual fund firms and their 
representatives. In Québec, regulation is based essentially on the 
representative, in a legal environment similar to that of the professional 
orders, while in the rest of Canada, regulation is based on the firm, which is 
regulated and supervised by a self-regulatory organization (SRO). The 
Mutual Fund Dealers Association of Canada (MFDAC) is the SRO recognized 
in other provinces to regulate the mutual fund sector. The Authority has held 
three consultations on the matter: in 2007, 2010 and 2012. 
 
The issue of mutual funds will be dealt with in the application report on the 
Act respecting the distribution of financial products and services. Proposals 
for legislative amendments should result from this process. 
 
 
Crowdfunding  
 
Small and medium-sized enterprises (SMEs) play an important role in 
Québec’s economy, contributing to job creation and economic growth. 
Access to financing is crucial for them to develop, but SMEs do not have the 
same access to capital markets as large enterprises. 
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To make it easier for SMEs to raise capital, a new avenue currently 
considered in the United States is crowdfunding, a form of financing where a 
large number of small investors contribute small sums to the capital of a small 
business, usually over the internet or through social networks. On April 5, 
2012, U.S. President Barack Obama enacted the Jumpstart Our Business 
Startups Act, designed to promote job creation and economic growth by 
improving access to capital markets for businesses in the start-up or 
development stage. This legislation stipulates in particular that a company 
may offer and sell securities through equity crowdfunding, and sets guidelines 
applicable to this type of financing. However, the Securities and Exchange 
Commission must adopt regulations to implement equity crowdfunding. The 
first phase of the related regulatory amendments came into force in 
September 2013. 
 
The United Kingdom and member States of the European Union have not 
adopted legislation on crowdfunding. In these countries, this type of financing 
must be carried out in accordance with the applicable provisions of securities 
regulation.  
 
In Australia, the Australian Securities & Investments Commission issued a 
notice instructing intermediaries managing equity crowdfunding platforms in 
order to clarify which activities may be subject to securities regulations. 
 
In Ontario, the Ontario Securities Commission released a discussion paper 
on December 14, 2012 seeking comments from market participants on the 
advisability of introducing new prospectus exemptions in Ontario, including a 
regime regulating equity crowdfunding. 
 
In Québec, the current prospectus exemption regime (set by the Authority in 
its Regulation 45-106 respecting prospectus and registration exemptions, 
adopted under the SA) offers a set of possibilities for SMEs to obtain 
financing without having to prepare and deliver a prospectus to investors.  
 
Given the growing popularity of the equity crowdfunding in the United States, 
and in particular that of consultations in Ontario, it is appropriate to monitor 
the situation closely to determine whether this new approach could actually 
improve financing possibilities for SMEs in Québec while adequately 
protecting the public. 
 
 
High frequency trading 
 
The information technology used on financial markets advances at an ever 
faster pace, which gives rise to new challenges both for participants and 
legislators. The recent development and increasingly widespread use of high 
frequency trading strategies on financial markets is one of these challenges. 
High frequency trading strategies consist of computer algorithms carrying out 
arbitrage operations at very high speed on very large volumes of securities. 
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Use of these strategies poses new risks to financial market stability that are 
as yet poorly understood and must therefore be the subject of particular 
attention in the coming years. 
 
 
Other issues 
 
Other emerging issues will have to be considered over the coming years, 
including possible regulation of proxy advisory firms, revision of oversight of 
takeovers of Québec companies following the report of the committee set up 
by the government to address the issue, implementation of the principles and 
recommendations contained in Principles for Financial Market Infrastructures 
published by IOSCO and the Bank for International Settlements in 2012 and 
potential regulation of market indicators and benchmarks, in the wake of the 
LIBOR manipulation scandal. 
 
 



  
 

  
  

 
 

 
 

CONCLUSION  
 
 
This report contains no specific proposals for amending the Securities Act. 
Rather, its proposals are general in nature. They are intended to improve the 
protection enjoyed by Québec investors, which is already among the best in 
the world, in a context where the Securities Act is very effective, is the subject 
of special attention and is regularly amended so that it continues to reflect 
international best practices and comply with IOSCO goals and principles of 
market supervision and regulation. 
 





  
 

  
  

 
 

 
 

SUMMARY OF PROPOSALS 
 
 
The Canadian context and interprovincial harmonization of 
securities regulation 
 
 
PROPOSAL 1 
 
 It is proposed that work continue to harmonize securities regulation 

with the other provinces as part of the work of the Provincial-Territorial 
Council of Ministers of Securities Regulation, without losing sight of 
the needs of the local participants that may be governed by equivalent 
rules adapted to their needs when necessary. 

 
 
 
The constitutional debate 
 
 
PROPOSAL 2 
 
 It is proposed that Québec reaffirm, using all appropriate means, its 

jurisdiction in the securities field and its willingness to work with all its 
partners, including the federal government, to improve financial sector 
regulation in keeping with the jurisdictions of each stakeholder.  

 
 
PROPOSAL 3 
 
 The Supreme Court’s comment regarding a role for the federal 

government in managing systemic risk cannot justify intervention by the 
federal government in the day-to-day regulation of securities in Canada. 
It is proposed that when the federal bill on securities regulation is tabled, 
the Court of Appeal of Québec be seized with a reference for a ruling on 
its validity. 
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