
 

MEASURES TO INTENSIFY THE FIGHT AGAINST  
AGGRESSIVE TAX PLANNING SCHEMES 

 

 Aggressive Tax Planning Schemes 

 Background 

Aggressive tax planning (ATP) is generally described as a tax avoidance transaction that 
complies with the letter of the law while abusing its spirit. 

In recent years, the ministère des Finances has taken legislative steps on many occasions to 
curb ATP. Thus, since 2001, Québec’s tax authorities have recovered almost half a billion 
dollars in tax.  

The growth of ATP schemes is not limited to Québec but rather affects all Western 
economies. 

 Problem situation 

The taxes not paid into the public treasury because of ATP schemes amount to hundreds of 
millions of dollars and give rise to a transfer of the tax burden from taxpayers who 
participate in ATP schemes to those who do not. Accordingly, ATP schemes constitute a 
problem for public finances and a problem of fairness among taxpayers. 

 Québec strategy for combating ATP schemes 

As part of the 2008-2009 Budget Speech, a two-level initiative was announced, i.e. at the 
tax administration level and at the fiscal policy level.  

 Tax administration: a new specialized unit  

At the tax administration level, additional financial resources of $5.3 million per year, over 
three years, were granted to ministère du Revenu to set up a unit team to act against ATP 
schemes.  

Set up last year and reporting directly to the Deputy Minister of Revenue, this unit is 
mandated to coordinate anti-ATP activities for the entire department, carrying out risk 
analyses, developing new detection methods, identifying at-risk populations, determining 
intervention strategies to curb ATP schemes once identified and, lastly, proposing 
amendments that could be made to the legislation to combat ATP schemes more effectively. 
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 Fiscal policy: revision of the legislative framework applicable to ATP schemes 

At the fiscal policy level, a green paper on the legislative framework applicable to ATP 
schemes was planned for the fall of 2008. Tabled on January 30, 2009, the green paper 
consisted of a working paper for public discussion. 

Briefly, after describing the main concepts and issues raised by ATP schemes, the working 
paper sets out the legislative tools currently available to deal with ATP schemes and 
identifies what Québec’s tax authorities need to improve the fight against ATP schemes. The 
paper also presents the legislative tools certain foreign jurisdictions have adopted to combat 
ATP schemes. Lastly, it proposes legislative amendments to deal more effectively with ATP 
schemes. 

 Observations 

According to the working paper, a risk/reward ratio that favours the taxpayer and a new 
business model that is highly lucrative for tax intermediaries are the main factors supporting 
the growth of ATP schemes.  

 Risk/return ratio favourable to the taxpayer 

As far as ATP schemes are concerned, the risk/reward ratio is favourable to the taxpayer 
who participates in an ATP scheme because of the almost total lack of negative financial 
consequences in regard to such tax planning.  

First, the ATP scheme must be detected by the tax authorities within the stipulated deadline 
(period of limitation), i.e. three or four years, depending on whether the corporation is 
private or public. This deadline is relatively short in view of the complexity that often 
characterizes these schemes. Next, the courts apply the general anti-avoidance rule (GAAR) 
only where an avoidance scheme is clearly abusive, with the burden of proof in this regard 
resting on the tax administration. Lastly, there is no penalty stemming from the application 
of the GAAR, only interest payable on the tax that was avoided.  

Consequently, under these conditions, the taxpayer may gain substantially while running 
very little risk from participating in an ATP scheme. 

 A new business model for tax intermediaries 

According to this new business model, the tax intermediary designs an ATP scheme that can 
generate appreciable tax benefits for certain taxpayers. Subsequently, a target client group 
is identified and the “tax idea” is further refined so it can be proposed to the largest number 
of clients possible as an “off-the-shelf tax product”. The marketing characteristics of this 
product may include confidentiality requirements, which forbid the taxpayer from revealing 
the ATP scheme used to anyone, and remuneration that is conditional, in whole or in part, on 
obtaining the tax benefits the taxpayer seeks.  
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Accordingly, based on this new business model, a trade relation based on the sale of an off-
the-shelf tax product, in return for remuneration that is conditional and proportional to the 
tax avoided, replaces the traditional relation of consulting service remunerated on the basis 
of an hourly rate. 

 Public consultation 

For the public consultation held in 2009, the ministère des Finances received 17 briefs, 
chiefly from professional orders and associations of professionals (tax experts, accountants, 
lawyers).1 

While some raised objections in principle regarding some of the measures under 
consideration, the introduction of penalties further to the application of the GAAR for 
example, most acknowledged that the state must have the means to ensure that everyone 
pays their fair share of taxes, so that public confidence in the tax system is maintained.  

Moreover, all offered proposals to improve the actions under consideration. A considerable 
number of the proposals were adopted.  

 Announced measure 

The measures announced today are indicative of a pragmatic approach that takes into 
consideration the competitive North American environment, the Canadian tax context and 
the characteristics of Québec’s tax system. Drawing on practices implemented by OECD 
member countries, these measures also bring Québec’s tax system in line with the growing 
trend throughout the world among the most proactive tax administrations in terms of 
integrity and efforts to curb tax avoidance. 

 Mandatory disclosure of arrangements highly likely to be ATP schemes 

In view of the high likelihood of ATP schemes associated with confidential arrangements and 
conditional remuneration arrangements, it will be mandatory that arrangements of this type 
that generate, for a year, a tax benefit (income tax) of $25 000 or more, or a change in 
income of $100 000 or more, be disclosed to Revenu Québec. Failure to make mandatory 
disclosure will lead to the suspension of limitation regarding the tax consequences 
stemming from the arrangement that was not disclosed and a penalty ranging from 
$10 000 to $100 000. 

This measure is designed to discourage the development, by tax intermediaries, of a new 
business model based on marketing “off-the-shelf tax products”. It is also designed to 
quickly inform the tax authorities of new tax planning arrangements brought to market to 
enable, if necessary, a legislative response. 

 
1 The discussion paper and the briefs submitted can be viewed on the ministère des Finances website: 

http://www.finances.gouv.qc.ca/en/page.asp?sectn=2&contn=276  

http://www.finances.gouv.qc.ca/en/page.asp?sectn=2&contn=276


 
 

- 4 - 
 

 Penalty on the taxpayer and penalty on the promoter where the GAAR applies 

To change the risk/reward ratio of the taxpayer who participates in an ATP scheme, 
application of the GAAR will henceforward lead to a penalty on the taxpayer equal to 25% of 
the amount of the tax benefit (income tax) arising from the abusive arrangement.  

Moreover, to combat ATP schemes more effectively, the promotion of such arrangements 
must be discouraged. Application of the GAAR will also lead to a penalty on the promoter of 
the scheme equal to 12.5% of the amount he receives in relation to the scheme.  

The penalty rates applicable to the taxpayer and the promoter regarding tax avoidance, i.e. 
25% and 12.5% respectively, represent half the penalty rates applicable to the taxpayer and 
the promoter regarding tax evasion.  

However, the taxpayer and the promoter may avoid the penalty in the case of disclosure, 
whether mandatory or preventive, of the scheme to Revenu Québec. They may also avoid 
the penalty by successfully arguing a defence of due diligence. 

This measure is designed to increase the potential risk of the scheme in order to change the 
risk/reward ratio for the taxpayer. 

 Addition of three years to the period of limitation when the GAAR applies  

A frequent characteristics of ATP schemes is the complexity of the legal structures on which 
they are based. In a self-assessment system, it can accordingly be very arduous to detect 
such schemes. Accordingly, Revenu Québec can only learn of such schemes through an in-
depth examination of the tax returns filed by taxpayers. The current period of limitation of 
three years or four years, as the case may be, is often not enough, particularly because of 
the sophistication of these transactions.  

Consequently, like the rules applicable to other special situations stipulated in the 
legislation, where a taxpayer undertakes, within a taxation year, a transaction or a series of 
transactions covered by the GAAR, an additional period of three years will be added to the 
normal period of limitation to apply the GAAR. 

The extension of the period of limitation will not apply in cases of disclosure, whether 
mandatory or preventive, of the transaction or series of transactions to Revenu Québec.  

This measure is designed to increase the taxpayer’s risk in order to change his risk/reward 
ratio. 
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 Preventive disclosure to avoid penalties and the extension of the period of limitation 
when the GAAR applies 

Where a taxpayer informs the tax administration of a tax planning transaction, the tax 
administration is able to carry out its auditing work in a timely manner, i.e. with no need for 
additional time. In addition, in such a case, the need to change the risk/reward ratio of the 
taxpayer also becomes redundant. 

Accordingly, the tax legislation will be amended to introduce a preventive disclosure 
mechanism that will enable a taxpayer, in the event of the GAAR otherwise applying to a 
transaction, to avoid the extension of the period of limitation and the imposition of a penalty 
regarding such transaction where it was previously the object of preventive disclosure to 
Revenu Québec.  

The promoter will also benefit from preventive disclosure of a transaction by the taxpayer 
and thus will avoid imposition of the penalty regarding the transaction. 

This measure is designed to enable the taxpayer to avoid the penalty where the GAAR 
applies and the uncertainty that may arise from the extension of the period of limitation. 

 Clarification of the notion of bona fide purposes as applied in the GAAR  

The GAAR may not apply to a transaction if it can be shown that the transaction was carried 
out mainly for bona fide purposes, other than obtaining a tax benefit under the Taxation Act.  

A clarification will be made to the GAAR to exclude from consideration as a bona fide 
purpose the obtaining of a tax benefit under a law of Québec other than the Taxation Act, a 
law of another province of Canada or a federal law. 

This measure is intended to harmonize Québec’s GAAR with those of most Canadian 
provinces. 
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